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3 In refusing to hold the Appellee’s action was barred under 
Section 12-201 of the D. C. Code. 

4. In entering final Judgment for the Appellee. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,448 


OLIVER CASSELL, 


Appellant 


v . 


EARL C. TAYLOR, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Court is invoked under 65 Stat. 726, 28 U. S. C. 
1291, 1952 Edition, to review the action of the District Court in this 
proceeding. The Court below granted Appellee’s motion for entry of 
judgment brought pursuant to Section 21 (c) of the Longshoremen’s and 
Harbor Workers’ Compensation Act applicable to the District of Colum¬ 
bia, and entered final judgment, dated May 14, 1956, from which this 
appeal is taken. 
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STATEMENT OF THE CASE 

This is an appeal by the Appellant from a judgment in favor of 
the Appellee on an award of the District of Columbia deputy compen¬ 
sation commissioner in the amount of $1, 668.42, brought under 
Section 21 (c) of the said Compensation Act in the United States 
District Court for the District of Columbia 

On May 10, 1940, Frank A. Cardillo, Deputy Commissioner, 
issued a compensation order award in case #11671-3, awarding to 
Appellee, then an employee of Appellant, the sum of $3,131.37. The 
award order became final thirty (30) days thereafter, pursuant to 
Section 21 (c) of the District of Columbia Compensation Act. The said 
award order became final thirty (30) days thereafter, pursuant to 
Section 21 (c) of the District of Columbia Compensation Act. The said 
award order was paid in part by the insurance carrier of the Appellant 
prior to the issuance of said award. After the expiration of 15 years 
and 9 months, Appellee sought to have the District Court enter a 
judgment against the Appellant for the amount of the difference between 
the original award and the aggregate amount paid thereon by Appellant’s 
insurance carrier, reflecting itself in the sum of $1, 668.42. The 
Appellant invoked the statute of limitation as a bar to Appellee’s action 
in the Court below under the provisions of Section 12-201 of the District 
of Columbia Code, and Section 18 of the Compensation Act. The lower 
Court rejected the application of said limitation statute and the Ap¬ 
pellant prosecuted this appeal. 

STATUTES INVOLVED 
Title 33 U. S. C. Section 921 (c) provides: 

If any employer or his officers or agents fails to comply 
with a compensation order making an award, that has become 
final, any beneficiary of such award or the deputy commissioner 



making the order, may apply for the enforcement of the order 
to the.Federal district court for the judicial district in which 
the injury occurred (or to the district court of the United States 
for the District of Columbia if the injury occurred in the 
District). If the court determines that the order was made 
and served in accordance with law, and that such employer 
or his officers or agents have failed to comply therewith, the 
court shall enforce obedience to the order by writ of injunction 
or by other proper process, mandatory or otherwise, to enjoin 
upon such person and his officers and agents compliance with 
the order. 

Title 33 U. S. C. Section 918 provides: 

§ 918. Collection of defaulted payments. In case of 
default by the employer in the payment of compensation due 
under any award of compensation for a period of thirty days 
after the compensation is due and payable the person to whom 
such compensation is payable may, within one year after such 
default, make application to the deputy commissioner making 
the compensation order or a supplementary order declaring 
the amount of the default. After investigation, notice, and 
hearing, as provided in section 919 of this chapter, the deputy 
commissioner shall make a supplementary order, declaring 
the amount of the default, which shall be filed in the same 
manner as the compensation order. In case the payment in 
default is an installment of the award, the deputy commissioner 
may, in his discretion, declare the whole of the award as the 
amount in default. The applicant may file a certified copy of 
such supplementary order with the clerk of the Federal district 
court for the judicial district in which the employer has his 
principal place of business or maintains an office, or for the 
judicial district in which the injury occurred. In case such 
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principal place of business or office or place where the injury 
occurred is in the District of Columbia, a copy of such supple¬ 
mentary order may be filed with the clerk of the district court 
of the United States for the District of Columbia. Such supple¬ 
mentary order of the deputy commissioner shall be final, and 
the court shall upon the filing of the copy enter judgment for 
the amount declared in default by the supplementary order if 
such supplementary order is in accordance with law. Review of 
the judgment so entered may be had as in civil suits for damages 
at common law. Final proceedings to execute the judgment may 
be had by writ of execution in the form used by the court in suits 
at common law in actions of assumpsit. No fee shall be required 
for filing the supplementary order nor for entry of judgment 
thereon, and the applicant shall not be liable for costs in a 
proceeding for review of the judgment unless the court shall 
otherwise direct. The court shall modify such judgment to 
conform to any later compensation order upon presentation 
of a certified copy thereof to the court. (Mar. 4, 1927, c. 509, 

8 18, 44 Stat. 1434, as amended June 25, 1936, c. 804, 49 Stat. 
1921). 

Title 12, Section 201 of the District of Columbia Code provides: 

12-201 (24:341). Periods - Recovery of real property - 
Executor’s or administrators bond - Instruments under seal - 
Simple contract - Property damage - Statutory penalty or 
forfeiture - Certain torts - Actions not specified - Persons 
under disabilities. No action shall be brought for the recovery 
of lands, tenements, or hereditaments after fifteen years 
from the time the right to maintain such action shall have 
accrued; nor on any executor’s or administrator’s bond 
after five years from the time of the right of action accrued 
thereon; nor on any other bond or single bill, covenant, or 
other instrument under seal after twelve years after the 
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accruing of the cause of action thereon; nor upon any simple 
contract, express or implied, or for the recovery of damages 
for any injury to real or personal property, or for the re¬ 
covery of personal property or damages for its unlawful 
dentention after three years from the time when the right 
to maintain any such action shall have accrued; nor for 
any statutory penalty or forfeiture, or for libel, slander, 
assault, battery, mayhem, wounding, malicious prosecution, 
false arrest, or false imprisonment after one year from the 
time when the right to maintain any such action shall have 
accrued; and no action the limitation of which is not otherwise 
specially prescribed in this section shall be brought after 
three years from the time when the right to maintain such 
action shall have accrued: PROVIDED, That if any person 
entitled to maintain any of the actions aforesaid shall be at 
the time of the accruing of such right of action under twenty- 
one years of age, non compos mentis, or imprisoned, such 
person or his proper representative shall be at liberty to 
bring such action within the respective times in this section 
limited after the removal of such disability, except that 
where any person entitled to maintain an action for the re¬ 
covery of lands, tenements, or hereditaments, or upon any 
instrument under seal, shall be at the time such right of action 
shall accrue under any of the disabilities aforesaid, such 
person or his proper representative, except where otherwise 
provided herein, may bring such action within five years 
after the removal of such disability, and not thereafter. 

(Mar 3, 1901, 31 Stat. 1389, ch. 854, § 1265; June 30, 1902, 
32 Stat. 542, ch. 1329.) 
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SUMMARY OF ARGUMENT 

I. 

The appellee failed to comply with the provisions of Section 18 
of the Compensation Act which ousted the District Court of jurisdiction 
to enter judgment for appellee. 

Section 21 (c) of the Compensation Act has no provision for the 
entry of a monetary judgment, and the absence of judgment having been 
entered pursuant to Section 18 of said Act in compliance with the pro¬ 
visions thereof, any judgment so entered is void. It was not intended 
by Congress to have overlapping functions performed by Sections 18 
and 21(c) of the Compensation Act. 

n. 

The only compensation order before this Court is the one dated 
May 10, 1940, which became final on June 10, 1940. It is this order 
that formed the basis of the Appellee’s suit in the Court below, and 
the order under which the Court below entered judgment for the ap¬ 
pellee. 

It is the position of the Appellant that even though Section 21 (c) 
of the said Act provided no fixed period for its enforcement, that the 
Statute of Limitation of the forum is applicable and the said action is 
thereby barred. 
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ARGUMENT 

I. 

SECTION 21(c) OF THE COMPENSATION ACT AFFORDS 

NO AUTHORITY TO THE COURT FOR ENTRY OF 

MONEY JUDGMENT. 

A. The appellee brought his action in the Court below under 
Section 21(c) of the Longshoremen’s and Harbor Workers’ Compensation 
Act, made applicable to the District of Columbia under 44 Stat. 1436. 

He thereafter, in the same cause of action, filed a motion for entry 
of judgment in the amount of $1, 668.42, which the Court below allowed. 
The result of which is that the Appellee combined in one cause of action. 
This Court stated in Harris vs Briscoe , 94 U. S. App. D.C. 92, 212 
F 2d 619, 621, that, ”by express provisions of the Act, the only 
methods of enforcement available to a beneficiary are those set out 
in Section 21(c) or Section 18, each of which requires a new proceeding 
in the District Court, separate and distinct from that in which the award 
is reviewed under Section 21 (b). ” 

The appellee bypassed entirely the provisions of Section 18 of 
the Act in obtaining the entry of his monetary judgment in the amount 
of $1, 668.42. This circumvention permitted the Appellee to free 
himself from the pertinent requirements of Section 18. This section 
provides in pertinent parts that, ’In case of default by the employee 
in payment of compensation due under any award of compensation for 
a period of 30 days after compensation is due and payable, the person 
to whom such compensation is payable may, within one year after 
such default, make application to the deputy commissioner making 
the compensation order for a supplementary order declaring the 
amount of the default, after investigation and notice as provided in 
Section 19, the deputy commissioner shall make a supplementary 
order, declaring the amount of the default which shall be filed in the 
same manner as the compensation order ...” 


-j 
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"The applicant may file a certified copy of such supplementary 
order with the clerk of the Federal District Court for the judicial 
district in which the injury occurred ..." 

"The court shall, upon the filing of the copy, enter judgment 
for the amount declared in such supplementary order if such supple¬ 
mentary order is in accordance with law. " It is evident from the 
foregoing that the Court below was without jurisdiction to enter the 
judgment inasmuch as the Appellee made no attempt whatever to 
comply with the provisions of Section 18. Appellee never, at any 
time, presented to the Court below a certified copy of a supplementary 
or default order There is nothing in the record before this Court to 
show that he ever applied to the deputy commissioner for a supple¬ 
mentary or default order and certainly no such supplementary or 
default order is included in the record on appeal or was ever tendered 
to the Court below. It is for these reasons that the Appellant contends 
that the entry of the judgment below is void for failure to comply with 
the provisions of Section 18 of the Act. 

B. The question, therefore arises as to the types of judgments 
that may be entered under Section 21(c) of the Act. The pertinent part 
of said act provides, ’If the Court determines that the order was made 
and served in accordance with law and that employer or his officers 
or agents have failed to comply therewith, the Court shall enforce 
obedience to the order by writ of injunction or by other process, man¬ 
datory or otherwise. " This Court pointed out in the case of Harris vs 
Briscoe , supra, that Section 21(c) applies to final orders only, while 
Section 18 is applicable to both final and interlocutory orders. The 
terms "writ of injunction, ” "mandatory, " and "enjoin" are the salient 
relief accorded the beneficiary under a final compensation order in 
Section 21(c) of the Act. The word "enjoin" means to require, command, 
positively, direct. To require a person by a writ of injunction, from 
a Court of equity, to perform or to abstain or desist from some act. 
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See Clifford vs Steward , 95 Me. 38, 49 A. 52, and Brimberg vs 
Hartenfeld Bag Co ., 89 N. J. Eq. 425, 105 A. 68, 69. 

There is nothing in the language or interpretation of Section 
21(c) that indicates that a monetary judgment may be entered there¬ 
under. If a monetary judgment may be entered, under Section 21(c), 
then the office, purpose and function of Section 18 become useless when 
final orders are considered. The Congress must have intended separate 
and not overlapping functions of these two sections. It is reasonable 
to assume, therefore, that Section 21 (c) operates to enjoin upon the 
party only after the beneficiary has entered his supplementary order 
of default in accordance with the provisions of Section 18 of the Act. 


n. 

WHERE FEDERAL STATUTE CREATES A RIGHT AND 
IS SILENT ON THE PERIOD OF LIMITATION, THE 
PERTINENT STATUTE OF LIMITATION OF THE 
FORUM IS APPLICABLE. 

The Appellee advanced the argument below to the effect that 
the workmen*s compensation Act of the District of Columbia provided 
limitations for other rights created thereunder, and that if the Congress 
intended to limit the time in which to file motion for entry of judgment 
in the District Court under Section 21 (c) of said Act it would have 
expressly stated. The Court below adopted the argument advanced 
by learned counsel for the Appellee. 

It is conceded that there is no applicable provision in Section 
21(c) on the Longshoremen and Harbor Workers Compensation Act 
which provides a period of limitation in which the action may be 
brought under Section 21(c) of said Act. It is well settled, however, 
that there is a historic basis for the legal determination of the question 
here presented on appeal. One Hundred and Fifty-one years ago, 

Chief Justice Marshall, dealing with a Federal statute which created 
a statutory debt without a limitation of action provision said, in the 
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case of Adams vs Wood (1805), 6 J.S. 336, 341, that: "In expounding 
this law, it deserves some consideration, that if it does not limit 
actions, of debt for penalties, those acts might, in many cases, be 
brought at any distance of time. This would be utterly repugnant to 
the genius of our law. In a country where not even treason can be 
prosecuted after a lapse of three years, it could scarcely be supposed 
that an individual could remain forever liable to a pecuniary for¬ 
feiture.” (emphasis supplied). 

It appears after diligent research that no appellate court has 
had an opportunity to pass on the construction of Section 21(c) of the 
said compensation act as it relates to the statute of limitation. This 
Court has held in the case of Harris vs Briscoe (1954), 94 U. S. App. 
D. C. 92, 212, F 2d 619, 621, that the deputy commissioners award 
had no coercive effect and that the only method of enforcement under 
the statute resided in Sections 18 and 21(c) of said Act. There are, 
nevertheless, many decisions of the courts where related Federal 
statutes, without limitation of action provisions are construed and 
the statutes of limitations of the fori are applied. Thus in the case 
of Campbell vs Haverhill (1894), 155 U. S 610, 15 S. Ct. 217, the 
Supreme Court dealt with a similar question arising out of a Federal 
statute creating rights against the infringement of patents (the Act 
of June 22, 1874), the said statute retained no provision for the 
period in which the person aggrieved could maintain his action. The 
question there presented was, did the statutes of limitations of the 
several states apply to the action, especially in the light of the 
provisions of Section 721 of the revised statute of the United States 
(1874). Said section provides as follows: "That the laws of the 
several states, except, etc.. . shall be regarded as rules of de¬ 
cisions in trials at common law in the Courts of the United States, 
in cases where they apply. " At page 616 the Court said: "Recurring 
then to the main proposition above stated, it may be well questioned 
whether there is any sound distinction in principle between cases 





11 


where the jurisdiction is concurrent and those where it is exclusive 
in the Federal Courts. The section itself neither contains nor suggests 
such a distinction. The language of the section is general that the 
laws of the several states shall be regarded as rules of decisions in 
any case to which they apply, and it is at least incumbent upon the 
plaintiff to show that, for some special reason in the nature of the 
action itself, the section does not apply. But why should the Plaintiff 
in an action for infringement of a patent be entitled to a privilege 
denied to plaintiffs in other actions of torts ? If states cannot dis¬ 
criminate against such plaintiffs, why should Congress by its silence 
be assumed to have discriminated in their favor? Why, too, should 
the fact that Congress has created the right, limit the defenses to 
which the defendant would otherwise be entitled ? Is it not more 
reasonable to presume that Congress, in authorizing an action for 
infringement, intended to subject such action to the general laws of 
the State applicable to actions of similar nature ? In creating a new 
right and providing a Court for the enforcement of such right, must 
we not presume that Congress intended that the remedy should be 
in the manner common to like action within the same jurisdiction ? 
Unless this be the law, we have the analogy of a distinct class of 
action subject to no limitation of time in which they may institute 
their action. M (emphasis supplied). The foregoing opinion written 
by Justice Brown is keenly applicable to the question presented on 
the instant appeal. Here, under the compensation act, Congress 
has designated the District Court as the forum for the enforcement 
of the right created under Section 21 (c) of the Act. Certainly 
Congress must have intended that the procedural laws and statute 
of limitation be applicable to the District of Columbia. Congress 
must have intended that the enforcement of this right should be in 
the manner common to like actions. 

This Court in the case of Strausburger vs Schram , 68 App. 

D. C. 87, 93 F 2d 246 (1937) in construing the Act of June 3, 1864 
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(12 U.S. C., C.2), dealing with the liability of stockholders in the 
National Banks Act, where the statute contained no provision for 
limitation of action, held that the rights created thereunder were 
subject to the Statute of limitation of the District of Columbia. In 
the case of McClaine vs Rankin, 197 U. S. 154, the Supreme Court 
said, in the absence of any provision of the Act of Congress creating 
the liability of stockholders of national banks, fixing a limitation of 
time for commencing action to enforce it, the statute of limitation 
of the particular state is applicable. 

Other Federal courts in construing Federal statutes which did 
not provide for limitations of actions, have held the Limitations 
Statutes of the fori to be applicable. 

In the case of Swick vs Glen L. Martin (1947), 4 Cir. 160 F 2d 
483, 484, where the Fair Labor Standard Act (29 U.S.C. A. 201 et seq.), 
which did not provide a limitation of action provision, was under con¬ 
struction, the Court applied the Maryland Statute of Limitation. The 
Court stated that since no period of limitation is fixed by the said 
Act, suits thereunder are governed by applicable State statute of 
limitation. See also Roland Electrical Co. vs Black (1947), 4 Cir., 

163 F 2d 417. 

The Anti-trust Law which has no fixed statute of limitation was 
construed and the Delaware Statute of Limitation was applied in the 
case of Williamson vs Colombia Gas and Electric Corp ., (19 ) 

Cir., 110 F 2d 15 , certiorari denied 3 10 U. S 639. 
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CONCLUSION 

In the light of the clear overwhelming authorities supporting the 
position taken by the Appellant coupled with the reasons hereinabove 
advanced, the Appellant is impelled to urge upon this Court a reversal 
of the judgment below. 


Respectfully submitted, 

CARLISLE E. PRATT 
and 

VERGINALD L. DOLPHIN 

511 Sixth Street, N. W 
Washington, D.C. 

Attorneys for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

1 [Filed February 1, 1956J 

Earl C. Taylor 
36 R Street, N. W. 

Washington, D. C 

Plaintiff 
v. 

Oliver Cassell 
1311 Hamlin Street, N. E. 

Washington, D. C. 

Defendant 


COMPLAINT FOR INJUNCTION AND OTHER RELIEF 
UNDER THE WORKMENS COMPENSATION STATUTE 

1. Jurisdiction in this Honorable Court is vested through 
Section 21c of the Longshoremen and Harbor Workers T Compensation 
Act (Public Law No. 803 - 69th Congress) made applicable to certain 
employees in the District of Columbia by Act of Congress approved 
May 17, 1928. 

2. Plaintiff Earl C. Taylor is an adult resident of the District 
of Columbia and a citizen of the United States and brings this suit in his 
own right as a beneficiary under an award of the deputy commissioner 
under the Compensation Act aforesaid against the defendant, Oliver 
Cassell, who is an adult resident of the District of Columbia, and the 
parties hereto are hereinafter referred to as employee and employer 
respectively. 


> 

) 

) 

> 

) 

) Civil Action No. 449-56 
) 

) 

) 

) 

) 

) 

) 
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3. Pursuant to the Act aforesaid, the deputy commissioner 
issued an award on May 10, 1940, a copy of which is attached hereto 
and made a part hereof. Said award or order was made and served 

in accordance with law and has become final and the defendant employer 
2 herein has failed to comply therewith. Upon failure of the 

employer to pay the award or order of the deputy commissioner, the 
employee, through his counsel, requested that the deputy commissioner 
assess a twenty percent (20%) additional award of compensation as 
provided, in addition to compensation due and owing in accordance 
with section 14f of the Compensation Act aforesaid. 

4. The employer aforesaid has paid or caused to be paid on 
the award herein a total of One Thousand Seven Hundred Forty-One 
Dollars and Two Cents ($1,741.02). There remains unpaid on the 
award aforesaid a total of One Thousand Three Hundred Ninety Dollars 
and Thirty-Five Cents ($1,390.35) which the employer refuses to pay. 

WHEREFORE, the premises considered: 

1. Plaintiff prays that a U. S. Writ of Subpoena be issued by 
this court against the said defendant, Oliver Cassell, requiring him 
by a day certain to be therein named to appear herein and answer the 
exigencies of this bill of complaint. 

2. That the court shall enforce obedience to the order of the 
deputy commissioner aforesaid by writ of injunction or other proper 
process, mandatory or otherwise, to enjoin upon the defendant herein 
compliance with order or award of the deputy commissioner for pay¬ 
ment of the balance due of One Thousand Three Hundred Ninety Dol¬ 
lars and Thirty-Five Cents ($1,390.35) plus twenty percent (20%) 
additional award as provided by Section 14f of the Act in the amount 
of Two Hundred Seventy-Eight Dollars and Seven Cents ($278.07) or a 
total amount of One Thousand Six Hundred Sixty-Eight Dollars and 
Forty Two Cents ($1,668.42). 

3. That plaintiff may have such other and further relief as 
the nature of the case may require and to this Honorable Court may 

seem meet and proper. 


3 
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/s/ M. S. Mazzuchi 
M. S. Mazzuchi 
Attorney for Plaintiff 
405 Investment Bldg. 
Washington, D. C. 


DISTRICT OF COLUMBIA, ss: 

I, M. S. Mazzuchi, being first duly sworn according to 
law, upon oath depose and say that I am counsel for the plaintiff named 
in the foregoing and annexed bill of complaint and have knowledge of the 
facts therein stated and that the statements made therein are true to 
the best of my knowledge and belief. 

/s/ M. S. Mazzuchi 


SUBSCRIBED AND SWORN to before me this 19th day of 
January, 1956. 


/s/ Evelyn G. Brust 
Notary Public - D. C. 


4 [Filed February 1, 19561 

UNITED STATES EMPLOYEES 1 COM PENSATION 

COMMISSION 

DISTRICT OF COLUMBIA COMPENSATION 

DISTRICT 

In the matter of the claim for compensation ) COMPENSATION ORDER 
under the District of Columbia Work- ) 
men’s Compensation Act ) AWARD OF 

EARL C. TAYLOR _ j COMPENSATION 

Claimant ^ 

vs. j CASE NO. 11671-3 

OLIVER CASSELL _ ) 

E mployer ) 

THE EASTERN MUTUAL CASUALTY CO. ) 

Insurance Carrier) 
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Such investigation in respect to the above-entitled claim having 
been made as is considered necessary, and no hearing having been ap¬ 
plied for by any interested party or considered necessary by the 
Deputy Commissioner, the Deputy Commissioner makes the following. 


FINDINGS OF FACT 


That on the 13th day of September, 1938, the claimant above named 
was in the employ of the employer above named, whose address is 1311 
Hamlin Street, Northeast, Washington, District of Columbia; that the 
employer was subject to the provisions of an Act of Congress approved 
May 17, 1928, entitled ”An Act to provide compensation for disability 
or death resulting from injury to employees in certain employments in 
the District of Columbia, and for other purposes Tt ; that the liability of 
the employer for compensation under the said Act was insured by The 
Eastern Mutual Casualty Company; that on the said day the claimant 
herein, while performing service for the employer as a laborer and 
while cutting bricks, sustained a laceration of the right middle and ring 
fingers, with subsequent cellulitis; that written notice of injury was not 
5 given within thirty days but that the employer had knowledge of the 

injury and has not been prejudiced by the lack of such written notice; 
that the employer furnished the claimant with medical care and treat¬ 
ment in accordance with section 7 (a) of the Act; that the average annual 
wages of the employee at the time of the injury were $1,199.12; that 
as a result of the injury sustained the claimant was wholly disabled from 
September 14, 1938, to May 9, 1939, inclusive, and he is entitled to 34 
weeks 1 compensation at the rate of $15.38 per week for such temporary 
total disability; that as a further result of the injury the claimant has a 
permanent partial disability equivalent to 80 per cent of such disability 
as he would have sustained had he lost the right hand, for which he is 
entitled to 169. 6 weeks’ compensation at $15.38 per week; that the 
compensation for temporary total disability is $522.92; that the com¬ 
pensation for permanent partial disability is $2, 608.45; that the accrued 
compensation for temporary total and permanent partial disability to 
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May 7, 1940, is $1,322.68 (86 weeks at $15.38 per week); that the 
insurance carrier has paid $1,045.84 as compensation to and including 
January 2, 1940. 

Upon the foregoing findings of fact, the Deputy Commissioner 
makes the following 

AWARD 

That the employer, Oliver Cassell, and the insurance carrier, 

The Eastern Mutual Casualty Company, shall pay to the claimant herein 
compensation as follows: For temporary total disability, 34 weeks at 
$15.38 per week, from September 14, 1938, to May 9, 1939, inclusive, 
amounting to $522.92, and for permanent partial disability, 169. 6 
weeks at $15.38 per week, amounting to $2,608.45, or a total of 
$3,131.37. The sum of $1, 045.84 having been paid, the employer 
and carrier shall pay forthwith the balance of accrued compensation 
in the amount of $276.84; and shall, beginning May 8, 1940, continue 
payments in bi-weekly installments at the rate of $15.38 per week 
until compensation for a total of 203.6 weeks in the sum of $3,131.37 
shall have been paid. 

Given under my hand at Washington, D. C. 
this tenth day of May, 1940. 

/s/ Frank A. Cardillo 

Deputy Commissioner 

District of Columbia Compensation District 

PROOF OF SERVICE 

I hereby certify that a copy of the foregoing compensation order 
was sent by mail to the claimant, the employer, the insurance carrier, 
and the attorney for the insurance carrier, at the last-known address 
of each as follows: 

NAME ADDRESS 

Earl C. Taylor 1637 Vermont Ave., N. W., 

Washington, D.C. 

Oliver Cassell 1311 Hamlin Street, N. E., 

Washington, D.C. 
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The Eastern Mutual Casualty Company, c/o Mr. Hazelton A. Joyce, 
Deputy Insurance Commissioner, State Insurance Department 

of Maryland, Baltimore, Maryland 

• * 

C. Darner McKenridk, Esquire, c/o Bartlett, Poe and Claggett, 

S. W. Cor. Calvert and Redwood Sts., 
Baltimore, Maryland 

/s/ Frank A. Cardillo 
Deputy Commissioner 

Mailed May 10, 1940. 

COPY 


CERTIFICATION 

I certify that the foregoing is a true and correct copy of the 
compensation order, award of compensation, under the District of 
Columbia Workmen’s Compensation Act filed by the Deputy Com¬ 
missioner on May 10, 1940, in the case of Earl C. Taylor vs. 
Oliver Cassell and The Eastern Mutual Casualty Company. 


/s/ Theodore Britton 
Deputy Commissioner 


Copy made on January 24, 1956 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EARL C. TAYLOR, 
Plaintiff 
v. 

OLIVER CASSELL, 

Defendant 


) 


Civil Action No. 449-56 
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ANSWER OF THE DEFENDANT 

Comes now the defendant for answer to the above-entitled cause 
and answering, so much thereof as he is advised to be essential, says: 

1. That the complaint fails to state a cause of action upon which 
the relief sought can be granted. 

2. That this Court is without jurisdiction to enjoin upon the 
defendant any condition for the payment of an award of the District of 
Columbia Compensation Commissioner. 

3. That a District of Columbia Compensation award has no 
coercive effect and under Section 21 (c) of the Act a separate and 
distinct cause of action accrues to the employee. 

4. That unless and until a money judgment is obtained in this 
Court pursuant to the provisions of Sections 18 and 21 (c) of the Long¬ 
shoremens and Harbor Workers 1 Compensation Act, this Court is 
without power to invoke its injunctive prerogatives against the defendant. 

5. That the defendant is not indebted to the plaintiff in the sums 
mentioned in the complaint; or any amount whatever. 

6. That the cause of action or compensation award, set out in 
the complaint herein, did not accrue within three (3) years next pre¬ 
ceding the filing of the suit herein and is barred under Section 12-201 
of the District of Columbia Code. 

9 7. That the cause of action set forth in the complaint herein has 

been discharged by bankruptcy and releases. 

WHEREFORE, the defendant prays that the plaintiff take nothing 

by his action and that he be hence dismissed with his costs. 

/s/ Oliver Cassell _ 

Oliver Cassell 

DISTRICT OF COLUMBIA, SS: 

Oliver Cassell being first duly sworn according to law on oath 
deposes and says that he has read the foregoing Answer by him sub¬ 
scribed and that the contents therein are true to the best of his know¬ 
ledge, information and belief. 
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/s/ Oliver Cassell 


Subscribed and sworn to before me this 15th day of February, 1956. 

/s/ Bernice M. Gordon 

Defendant Oliver Cassell demands trial by jury. 

Oliver Cassell 

/s/ Carlisle E. Pratt 

Carlisle E. Pratt 
511 Sixth St., N.W. 

ME. 8-2121 
Attorney for Defendant 

[CERTIFICATE OF SERVICE] 


[ Filed March 29, 1956] 

11 MOTION FOR ENTRY OF JUDGMENT 

The plaintiff, Earl C. Taylor, by his attorney, M. S. Mazzuchi, 
moves this Honorable Court for the entry of judgment in favor of the 
plaintiff, Earl C. Taylor, and against Oliver Cassell, employer and 
defendant, for the amount of One Thousand Six Hundred Sixty-Eight 
Dollars and Forty-Two Cents ($1,668.42) which amount remains unpaid 
by the employer under the award and order of the Deputy Commissioner 
of the Bureau of Employees Compensation, United States Department 
of Labor, heretofore filed herein, together with interest to the date 
of the entry of judgment. 

/s/ M. S. Mazzuchi _ 

M. S. Mazzuchi 
Attorney for Plaintiff * * * 
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25 [ Filed May 14, 1956} 

ORDER AWARDING JUDGMENT FOR SUMS 
IN DEFAULT OF COMPENSATION ORDER 

In accordance with the provisions! of the Longshoremen and Harbor 
Workers 1 Compensation Act, 33 U. S. C. 901 Seq. and more particularly 
Section 921c thereof, and upon consideration of the certified order of 
the deputy commissioner of the District of Columbia Compensation 
District, declaring sums in default thereunder, the same being in ac¬ 
cordance with the law, it is by the court this 14th day of May, 1956. 

ORDERED: That Earl C. Taylor be and he is hereby awarded 
judgment against Oliver Cassell in the sum of One Thousand Six 
Hundred Sixty-Eight Dollars and Forty-Two Cents ($1,668.42). 

/s/ James R. Kirkland _ 

Judge 


26 [ Filed June 11, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 7th day of June, 1956, that the 

defendant, Oliver Cassell, hereby appeals to the United States Court 

of Appeals for the District of Columbia from the judgment of this 

Court entered on the 14 day of May, 1956 in favor of the plaintiff, 

Earl C. Taylor, against said defendant, Oliver Cassell. 

/s/ Carlisle E. Pratt _ 

Attorney for Defendant 

511 Sixth Street, N.W. 

Copy to: 

M. S. Mazucchi 

405 Investment Building 

Washington, D. C. 




10 

29 [Filed July 3, 1956] 

May 14, 1956 

Washington, D. C. 

The above-entitled matter came on for hearing before Honorable 
James R. Kirkland, United States District Judge * * * 

RULING OF THE COURT 

30 THE COURT: In the case of Earl C. Taylor v. Oliver Cassell, Civil 
Action 449-56, the Court makes the following findings of fact and conclusions 
of law: 

The record in the case shows that the plaintiff employee was injured 
September 13, 1938 and on May 10, 1940 was granted an award by the Work¬ 
mens Compensation Commissioner in the total amount of $3,131. 37 to be 
paid at the rate of $15. 38 per week for 203. 6 weeks from May 8, 1940. 

The record also shows that payments began and subsequently the 
insurance carrier defaulted, went through bankruptcy, and apparently has 
been discharged. 

The question before the Court is, with an open balance remaining of 
$1, 668.42, under an award made on May 10, 1940, will that amount be 
barred by the local statute of limitations ? 

This is an action brought under Section 21 (c) of the Workmens Com¬ 
pensation Commission, and particularly under 33 U. S. Code, Section 19 (b). 

The Court holds that if there has been original award granted, pay¬ 
ments made thereunder and default comes about, that the local statute of 


limitations of three years does not apply thereto. 

31 It is required that a default be entered by the Commissioner, which 

was done in this case, and the matter before this Court is one peremptorily 
of judgment. 

The Court rules that this particular piece of legislation is entirely 
statutory, and undoubtedly Congress had in mind just the situation here and 
did not put bars against recovery. 

The case of Young v. U.S. 87 Appeals DC, at page 145, while not 
in point is by way of analogy there under the federal tort claim with a vari¬ 
ance between the local statute and the Federal statute, the Circuit Court of 
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Appeals held in substance that the Federal statute controlled over the local, 
since as the Court pointed out the Federal statute created liability not there¬ 
tofore existing on the part of the government, the longer period contained 
in the statute would be the life of the liability. Congress undoubtedly intend¬ 
ed the same thing, and I see by way of comparison the case of Sales v. Capi¬ 
tal Cab Company, reported in Old Supreme Court, District of Columbia, 

1932. 

Accordingly, the Court will now grant permission for the entry of 
judgment. 

32 MR. MAZZUCHI: I believe you cited Section 198 of 33 USC. I believe, 

your Honor, that the section you meant to cite was 921(c). 

THE COURT: I will correct that. Proceeding under U. S. Code Section 
921(c). 


